


THE CIRCUMSTANCES OF JUSTICE: PRIVATE 


PLURALISM, COMMUNITY, AND FRIENDSHIP

Neera K. Badhwar
"The Circumstances of Justice: Liberalism, Community, and Friendship" (pp. 208-34), 
Journal of Political Philosophy, Vol. I, June 1993.
I. 
INTRODUCTION



Liberal political theory sees justice as the "first virtue" of a good society, the virtue that guides individuals' conceptions of their own good, and protects the equal liberty of all to pursue their ends, so long as these ends and pursuits are just. But ever since Marx's declaration that "liberty as a right of man is not founded upon the relations between man and man, but rather upon the separation of man from man...,"
 liberal society has been frequently criticized for falling seriously short of the conditio​ns of a good society.
 A prominent recent criticism of this sort has been voiced by "communitarians," who charge that the primacy of rights in liberalism reveals a failure to appreciate the value of friendship and community, and tends to undermine their possibility.
 My aim in this paper is to defend liberal political theory, understood as the theory that justifies a polity of individual rights and justice, against this charge.
 My main argument will be directed at the assumption that there is an inherent tension between rights and justice on the one hand, and familial love and friendship on the other. 


According to the communitarian, two or more individuals constitute a community when they share a common conception of the good, and see this good as partly constitutive of their identities or selves.
 Such "constitutive community," in Michael Sandel's words, may be a close friendship or family relationship, or an intermediate association such as a neighborhood organization, or a comprehensive political community. The communitarian charges that in making justice the first virtue of social institutions, liberalism undermines community at all levels, and this for two reasons. First, liberalism demands that we revise or surrender our conceptions of the good - including our attachments and commitments to family and friends - if they should turn out to be unjust. But this demand, the communitarian claims, requires attitudes that are inconsistent with these attachments and commitments. Second, the political priority of justice encourages a sense of justice at the expense of community. For justice and its circumstances are inversely related to community and its circumstances: the flourishing of justice, communitarians say, discourages community, the flourishing of community constitutes an "unsettling presence" for justice. Sandel argues for this thesis by focusing on familial love and friendship: in relations of familial love and friendship, he argues, justice is largely superfluous, but should it become predominant, it undermines these relations.
 In arguing thus Sandel echoes a view held by many liberals about the relationship of justice to love and friendship.
 But since, unlike liberals, Sandel sees political community as an extended friendship or family, he sees the predominance of justice in the political realm as a threat to political community as well. Paraphrasing Allen Buchanan, I shall label the view that justice is inversely related to friendship and to community `the inverse proportionality (IP) thesis'.
 


Communitarians offer a metaphysical diagnosis for the normative priority of justice in liberal society and theory. The first step is to argue that this priority rests mainly on the fact of pluralism or, in other words, that pluralism is the most important of the circumstances that make justice necessary.  A pluralistic society is a society characterized by a variety of incompatible conceptions of the good. This incompatibility leads to conflict and a lack of mutual understanding, and the need for conflict-resolution and harmony brings justice into the forefront. The second step is to argue that pluralism itself is largely based on the view that the good has no objective status,
 and that this view of the good goes hand in hand with a conception of the self as a free and rational chooser of ends. Such a self is essentially independent of, or "unencumbered" by, its ends, its identity being wholly expressed in its ability to order, revise, and pursue these ends according to principles of justice.
 But, according to communitarians, both this Kantian view of the self and the subjectivist theory of the good are mistaken. Once this is seen, pluralism can only be regarded as a defect, and justice as merely a remedial and (normatively) secondary virtue; and only when this is seen can community and friendship flourish.
 In short, communitarians argue, value-subjectivism and the Kantian conception of the self lead to pluralism, pluralism leads to the priority of justice, and the priority of justice undermines community and friendship.


Many liberal theorists who have responded to this critique in defense of liberalism have pointed out that neither value subjectivism nor the Kantian conception of the self as independent of its ends is essential to liberalism.
 They have also argued that the constitutive political community favored by the communitarian is not a desirable or viable ideal, and that, consequently, pluralism is not a defect, much less a defect that can be overcome. And their response to the criticism that the political priority of justice tends to undermine our private commitments to friends, family, and others has been either to deny that this is true, or else to deny that this fact shows a fault in liberalism.
 However, Sandel's IP thesis in itself has gone unchallenged by liberals, their only argument against taking it seriously being that it is beside the point, since no society has ever been, or could or should ever be, a constitutive political community. A major task of this paper is to defend liberalism by showing that the IP thesis is false. Hence much of my argument will be addressed to liberals no less than to communitarians.
   


I will start by arguing that even if pluralism could be overcome, justice would not become secondary - the circumstances of justice are far too deeply rooted for that (Section II). The IP thesis rests on an inadequate conception of justice and its circumstances. On an adequate conception, justice can be seen to be crucially important not only in the political, but also in the non-political, aspects of our lives, i.e., those aspects not properly governed by law.
 Sandel uses the case of friendship to argue for the IP thesis; I shall use friendship to argue against it by showing the constitutive role of justice in friendship.
 Since a friendship is the paradigm of a relationship constituted by a shared conception of the good and a common identity, if it can be shown that justice is at least as important as other virtues in friendship, it will follow that it would be at least as important as other virtues even in a constitutive political community. But if the IP thesis is false, then the criticism that the political priority of justice undermines friendship and community cannot stand. 

 
I shall also argue that the political priority of justice does not entail any obligations on, or require any attitudes of, individuals that are inconsistent with the obligations and commitments of friendship (Section III). The citizen of a liberal polity can have the virtue of political justice - the sense of justice that leads him to uphold just institutions and respect the rights of all - and also the virtue of justice in friendship. In short, the liberal citizen's commitment to "public justice" need not be inversely proportional to her commitment to "private justice."


Finally I shall argue that the liberal political community does exhibit a degree of civic friendship, although no doubt not a sufficient degree. But the cure for its deficiencies is not the communitarians' aspiration to a constitutive political community but, rather, a more just community (Section IV). 

II.
THE CIRCUMSTANCES OF JUSTICE AND THE INVERSE PROPORTIONALITY THESIS

1.
The Circumstances of Justice


Liberals from David Hume to John Rawls and David Gauthier have defended justice as the primary virtue of any society in the circumstances of justice, i.e., in the "normal conditions under which human cooperation is both possible and necessary."
 These circumstances consist of both objective factors (a moderate or relative scarcity of goods) and subjective factors (a plurality of ends and limited benevolence or mutual disinterest). Individuals are thought of as being roughly equal in their physical and mental powers, with differing conceptions of the good, and with the desire and ability to satisfy their own ends. The "circumstances of justice obtain whenever mutually disinterested persons put forward conflicting claims to the division of social advantages under conditions of moderate scarcity. Unless these circumstances existed there would be no occasion for the virtue of justice, just as in the absence of threats of injury to life and limb there would be no occasion for physical courage".
 


Presumably, then, if one or more of the circumstances of justice were to change, justice would become either unnecessary or impossible. For example, if the world were to offer its goods in such abundance that there was no fear of anyone being left in want - or if our benevolence were to become so extensive and strong that others' interests spoke to us with the same urgency as our own - or if the divergent plans of individuals were to be replaced by a shared conception of the good - then there would be little or no need for justice. In the circumstances of justice, however, justice is needed both to regulate individuals' conceptions of their good, and to protect them in their pursuit of these just conceptions through a specification of their equal rights. No matter how great the need for justice, though, justice would be impossible if the limited benevolence or mutual disinterest were replaced by unlimited malevolence, or the moderate scarcity by acute and extensive scarcity. In the former case, justice would fail to speak to us; in the latter, its claims would be drowned in the clamor of our own needs. The possibility of justice depends on our social nature, our ability to cooperate with others to mutual advantage, and on the general availability of the goods necessary for survival.


The critics of liberalism have concentrated on the circumstances that make justice necessary, while downplaying the subjective circumstances - in particular, our sociability - that make it possible. Thus Marxist critics have declared that communism will produce a cornucopia of goods that will spell the death of justice and rights, whereas communitarian critics have declared that a communitarian society will produce a common conception of the good that will reveal the limited and secondary role of justice. Until these changes take place, justice should be seen as a necessary evil (Marxists), or as merely a remedial virtue whose function it is to remedy defects in our society or morality (communitarians). As Sandel puts it, justice is "the first virtue of social insti​tutions not absolutely, as truth is to theories, but only condition​ally, as physical courage is to a war zone."


According to communitarians, it is pluralism that makes for the priority of justice in liberal theories. If this plurality of ends were replaced by shared final ends that formed the core of individuals' identities, justice would be replaced by these shared ends as the guide of individual action, and the harmony among persons would make justice unnecessary as a mediator of conflict. Hence in a communitarian society justice would lose its preeminence, and friendship and community would flourish. But this view is a consequence of what I have called the IP thesis; if this thesis is false, as I believe it is, the view is left without any visible support. Since the IP thesis finds its clearest formulation and defence in Sandel's writings, I will concentrate on his arguments.

2.
The Inverse Proportionality Thesis


To make his case for this thesis, Sandel invites us to consider 

a more or less ideal family situation where relations are governed in large part by spontaneous affection and where, in consequence, the circumstances of justice prevail to a relatively small degree. Individual rights and fair decision procedures are seldom invoked, not because injustice is rampant but because their appeal is pre-empted by a spirit of generosity in which I am rarely inclined to claim my fair share. Nor does this generosity necessarily imply that I receive out of kindness a share that is equal to or greater than the share I would be entitled to under fair principles of justice. I may get less. The point is not that I get what I would otherwise get, only more spontaneously, but simply that the questions of what I get and what I am due do not loom large in the overall context of this way of life.


The presence of friendship makes justice largely irrelevant. Conversely, if "the harmonious family comes to be wrought with dissension," and "[i]nterests grow divergent," the circumstances of justice, and thus justice, come to the fore again.
 Justice can also be antagonistic to friendship.
 Since what is true of friendship is also true of community,
 the IP thesis may be stated as follows:

(1)
When friendship or community flourish, justice retreats into the background; when friendship or community fade, justice becomes more important.

(2)
When justice is made the primary virtue of a political society, both community and friendship are undermined.


In short, justice and its circumstances are inversely related to friendship and community. Let us now look at the reasons given for this thesis. One reason given is that friendship and community replace mutual disinterest or limited benevolence with enhanced benevolence, another, that they replace a plurality of ends with shared ends. In either case, the result is a reduced need for justice. Each of these arguments has well-known liberal antecedents, the first in Hume, the second in Rawls. Thus Hume declares:

Encrease to a sufficient degree the benevolence of men.... and you render justice useless, by supplying its place with much nobler virtues....
 

But Rawls rejects this claim on the grounds that benevolence itself needs the guidance of justice as long as it is directed at different persons with different ends: "[b]enevolence is at sea as long as its many loves are in opposition in the persons of its many objects."
 Without justice, benevolence "is at sea" regarding whose good it may promote, to what extent, and how. For example, justice guides benevolence by telling A that the good she seeks to do out of benevolence for B should not violate C's rightful claim to his share or, for that matter, paternalistically violate B's own conception of his own good. In short, as long as individuals have different ends, benevolence needs the guidance of justice. However, Rawls seems to endorse the thesis that in a community of shared ends and a shared identity justice will become secondary to the good when he states that "[i]n an association of saints agreeing on a common ideal, if such a community could exist, disputes about justice would not occur. Each would work selflessly for one end as determined by their common religion, and reference to this end (assuming it to be clearly defined) would settle every question of right."
   


Thus, both arguments given for the IP thesis - the argument from enhanced benevolence and the argument from shared ends - have liberal antecedents. So it should not be surprising that liberals who have disagreed with communitarians in other respects have generally agreed with them here. Thus, e.g., Larmore states that Sandel is right to think that "among friends or family or in certain intermediate associations, there can be a shared view of the good life to which considerations of justice may be subordinated," and that "fostering abstract justice as the primary political virtue may sacrifice existing sentiments of general benevolence or fraternity."
 Likewise, Buchanan admits that the IP thesis "may be unexceptionable."
 Their only quarrel with Sandel on this point is that society as a whole never has been, and never will be, the kind of fraternity that would make justice a subordinate virtue. Hence, says Buchanan, "an advocate of the liberal political thesis need not deny" the IP thesis.
 This is undoubtedly true: a liberal need not deny the IP thesis to defend liberalism. But since - as I shall argue - this thesis is false, and since seeing this strengthens the case for liberalism, a liberal ought to deny it. 

 
Let us now take a closer look at Sandel's argument for the IP thesis. Sandel agrees with Rawls that an enlarged benevolence doesn't in itself make justice irrelevant or secondary. For in a pluralistic society the separateness and boundedness of persons makes the content of their good "largely opaque" to one another.
 This opacity "we may at times overcome" in the case of "a beloved individual," but hardly so in the case of "a plurality of persons whose interests may conflict."
 "Where for Hume we need justice because we do not love each other well enough, for Rawls we need justice because we cannot know each other well enough for even love to serve alone."
 If this "epistemic deficit" did not obtain, justice would become a subordinate virtue. And, according to Sandel, this would be the case in a communitarian society, for there we would define ourselves in terms of shared final ends, and understand ourselves in terms of a common vocabulary. Hence, in a communitarian society justice would yield its regulative role to a common conception of the good. In short, the reason that friendship or community putatively make justice largely irrelevant is that they unite individuals through common ends and mutual understanding. Only where such unity exists does the spirit of generosity preempt the appeal to justice.  


But how can shared final ends and mutual knowledge replace justice in guiding a person's benevolence? Shared final ends allow for a great divergence of intermediate ends, and mutual knowledge cannot tell us which ends to promote when not all can be promoted, without invoking justice. Furthermore, even when there is a complete identity of ends, both final and intermediate, there is still a plurality of individuals seeking those ends, each with an interest in pursuing her ends, and not only in seeing those ends realized. 


Consider an ideal family of five, a family united by shared final ends and mutual love and understanding. Imagine that the family shares the dream of starting up a small commuter airline, but that doing this requires undergoing special training. Imagine, further, that the parents can afford to fund only two children's training. The third child must either raise the funds for her training herself, or else pursue some other goal. Given that each child is interested in contributing to the realization of the family dream, the parents' equal love and knowledge of their children cannot suffice to tell them how they should act - it only gives them an additional reason to act justly. 


Perhaps Sandel would say that in such a family the spirit of generosity will pre-empt appeals to justice. But if the parents do not appeal to justice to decide such family matters, will not the child who gets less have cause for complaint on grounds of justice? An ideal family or friendship may wipe out all differences of ends, both final and intermediate, but it cannot wipe out "the separateness of life and experience". Au contraire, it would seem that it is precisely ideal familial love and ideal friendship that will appreciate the "distinction of persons," recognizing the interest of each individual in pursuing a shared good, and her right to do so within the constraints of justice. Reference to a common good will not, therefore, settle every question of right. It may be that in such a relationship - and therefore in a constitutive political community - the need for justice will be reduced, but this alone gives no reason to suppose that justice will become subordinate, rather than simply equal, to the other virtues of friendship.
 


The view that friendship makes justice a subordinate virtue requires the stronger claim that notions of rights and justice are alien or antagonistic to love or friendship. This claim is suggested by Sandel's remark that Rawls' view that our love of persons be guided by respect for autonomous persons - i.e., by respect for their rights - is a love that is "of an oddly judicial spirit."
 But what is odd about a love with a judicial spirit? The answer cannot be that the requirements of justice and rights are legally enforceable, whereas those of love are not. For not all matters of rights and justice are enforceable - e.g., most cases of truth-telling or promise-keeping are not. A right may be a valid moral claim without necessarily being a valid legal claim. Perhaps the objection to a judicial spirit in relations of love and friendship is this. The requirements of justice, it is often said, are universal and invariable, whereas those of friendship are particular and variable.
 The "logic of rights," as Sandel puts it, is a "universalizing logic".
  He allows that there are special obligations in friendship, but denies that they have anything to do with rights or justice. For allegiances to 

family or community or nation or people...go beyond the obligations I voluntarily incur and the "natural duties" I owe to human beings as such. They allow that to some I owe more than justice requires or even permits, not by reason of agreements I have made but instead in virtue of those more or less enduring attachments and commitments that, taken together, partly define the person I am. 

What we owe to our friends goes beyond what we owe to human beings as such. But why is this characterized as going beyond justice? Surely this is a contradiction in terms: justice, at its most abstract, is defined as giving others their due. If more is due to our friends and others with whom we have "constitutive attachments," then, as Aristotle pointed out, justice demands more of us in such relationships.
 Nor does the universalizing logic of justice and rights pose a problem here: if friendship gives rise to special duties of justice, then they apply universally to all friends. 


Sandel also claims, however, that "to some I owe more than justice...permits..." (italics mine). He does not explain what he means by this, but it would be uncharitable to take him to be saying that we may be justified in pursuing intrinsically unjust commitments or projects, i.e., those that necessarily demand injustice towards certain individuals or groups. So I shall take him to be saying simply that what we owe to those with whom we have constitutive attachments may conflict with what we owe to human beings as such, e.g., the (prima facie) demands of justice in friendship may conflict with the (prima facie) demands of political justice - and that the former ought to prevail over the latter. I shall discuss this view in Section III of this paper.


Another reason for the thesis that rights and justice are alien to, and subversive of, friendship might be connected with the fact that the very concept of friendship requires that we sometimes go beyond justice and act for our friends' good even when they do not have a right that we so act, whereas justice informs us that the limits of others' rights are the limits of our obligations to them. Thus justice permits us to neglect the non-judicial requirements of friendship. But why should this permission threaten friendship? Is it because the permission will justify us in not fulfilling these requirements? This is surely wrong: the fact that not fulfilling them is not an injustice will "justify" us only in the sense that we will have violated no rights, but not in the sense that we will have committed no wrong. If it is part of the concept of friendship that friends sometimes go beyond justice, then the failure to do so implies the failure to act as a friend should. More generally, even in our relations with acquaintances or strangers a complete lack of generosity, or willingness to aid, to forgive, or to comfort may be no less wrong than a failure to respect certain rights.
 Most moral theorists, including the deontologists who are the object of the communitarian ire, hold such a view. So, for example, Kant regards the transgression of the imperfect duty of general beneficence as a violation of the categorical imperative, and Rawls regards failure in the natural duty of mutual aid as wrong, though neither regards these cases of moral wrongness as cases of injustice.
 



Perhaps the reason why rights are so often seen as antagonistic to bonds of love and friendship lies in a common picture of rights as weapons with which rights-bearers confront each other to demand the fulfilment of their competing claims. Widespread rights-consciousness - consciousness of oneself as a rights-bearer - is then thought to undermine consciousness of oneself as a participant in a common enterprise, or as a friend. Despite its prevalence in liberal, communitarian, and Marxist literature, I think this picture of rights, and of rights-bearers as adversaries, is seriously misleading. But let us grant it for the moment, and ask if it follows that we must also grant that widespread rights-consciousness undermines consciousness of oneself as a participant in a common enterprise, or as a friend. 


One argument for this view might be that the "contagion" of justice in a liberal society leads people to act out of a sense of justice in inappropriate circumstances, thereby replacing friendship and commmunity with the circumstances of justice. Thus Sandel: "acting out of a sense of justice can be contagious;" but when this sense of justice 

is applied to a situation where, or in so far as, the circumstances of justice do not obtain...say in circumstances where the virtues of benevolence and fraternity rather than justice are relevantly engaged...my act and the sense of justice that informs it have the self-fulfilling effect of bringing about the conditions under which they would have been appropriate.
 

To illustrate this Sandel gives the example of a graceless friend who, out of a sense of justice, "insists on calculating and paying his precise share of every common expenditure, or refuses to accept any favor or hospitality except at the greatest protest and embarrassment," so that "at some point [I] may begin to wonder whether I have not misunderstood our relationship."
 Such behavior can, indeed, subvert a friendship. But Sandel's argument and example face two questions: (i) is the behavior of the friend of his example really an expression of an adequate sense of justice? and (ii) whether or not it is, is it true that the priority of justice in liberal society actually does lead people to act like that, thereby undermining friendship and community? 


Regarding the first question, I think the right answer is "no": Sandel's friend lacks an adequate understanding of justice - as well as of friendship. For having a virtue implies having an understanding of how, when, why, and where to exercise it, just as having a concept implies having an understanding of how and where to apply it. This understanding is incompatible with treating rights and justice like dogma. But this is how Sandel's friend treats them. He knows that justice requires that one contribute one's fair share of a cost, but he seems not to know under what circumstances the question of a fair share becomes relevant. He knows that friends have a right not to pay more for their share of an expenditure, but is ignorant of the fact that friends commonly want to, and do, waive this right. He knows that one should respect others' rights, but not that others' rights are theirs to waive. The narrow calculation of Sandel's ungracious friend no more displays a sense of justice than, say, stealing a stranger's wallet to give to a colleague displays generosity - instead of dishonesty - or rushing in where angels fear to tread displays courage - instead of foolishness. Lacking an adequate understanding of the principles of rights and justice, the friend of Sandel's example uses them like accounting principles, and manages to reveal a lack of generosity by never giving more than he owes, and a lack of graciousness by never accepting more than is owed to him. He thus also fails to understand the role of generosity in friendship.
 In short, Sandel's calculating friend is neither a good friend nor someone with an adequate sense of rights and justice.  


I should not want to claim that someone who has an adequate sense of rights and justice will never stand on his rights in inappropriate circumstances. This is certainly possible - just as it is possible to understand a concept, but on occasion to use it infelicitously. But someone who does this characteristically, like Sandel's friend, does display a deficiency in his understanding of justice - as well as of friendship. 


The second question raised by Sandel's argument (p. 15 above) is whether the political priority of justice in liberal society leads to such deficiency. There are no doubt times when we invoke rights too frequently, too quickly, to the ultimate detriment of all involved. Yet the situation is nowhere as extreme as Sandel depicts. For there is also no doubt that most of us often waive our rights for the sake of preserving solidarity, expressing tolerance, or safeguarding privacy or intimacy with friends, family, and associates. These values are given weight at the level of state policy as well, e.g., by the state's refusal to recognize most civil suits among family members.
 Indeed, there is much evidence to suggest that, despite our greater awareness of exploitative social structures, in certain relationships (especially family relationships) we - as individuals and as a society - continue to err on the side of too great tolerance of exploitation or worse rather than on the side of standing too much on our rights, or allowing too many rights-claims. For example, there continues to be widespread reluctance to take action in cases of spouse or child abuse, both by the victimized spouse or the victimized child's representative, the non-abusive parent, and by the state's agents. And it is well known that the rights of homosexuals to sexual intimacy is still denied by many state legislatures and courts - with widespread public support.
 The lesson to be drawn from the persistence of such inadequacies even in a society where justice does have political priority is that they would be even graver in a society in which justice was subordinate to some other value. 


To summarize the argument thus far: even if we accept the adversarial or competitive picture of rights-bearers drawn above, there is no reason to believe that the political priority of justice in liberal society leads to such an undue emphasis on rights and justice that community and friendship are systematically undermined. I shall now argue that we should also reject this picture of rights-bearers as combatants as a distorted and incomplete picture. For it implies that rights exist only to resolve conflicts, and that consciousness of oneself and others as rights-bearers is essentially one of competitors or adversaries, at odds with consciousness of oneself and others as participants in a common enterprise. 


An especially effective way of testing a claim about what is essential or central to a concept or viewpoint is to imagine a world lacking that concept or viewpoint. To do this is the purpose of Joel Feinberg's imaginary Nowheresville.
 Nowheresville is a world without consciousness of rights. The inhabitants of Nowheresville have the virtues of benevolence and compassion, they act out of a sense of duty in the sense of the morally mandatory, and they have a notion of personal desert understood as a propriety of response to action or character. But they do not have the notion of a right. Hence they are grateful when they get what they deserve, but uncomplaining when they don't. 

The most conspicuous difference, I think, between the Nowheresvillians and ourselves has something to do with the activity of claiming. Nowheresvillians, even when they are discriminated against invidiously, or left without the things they need, or otherwise badly treated, do not think to leap to their feet and make righteous demands against one another though they may not hesitate to resort to force and trickery to get what they want. They have no notion of rights, so they do not have a notion of what is their due; hence they do not claim before they take.
 

They have no notion of what is their due - or what is others' due. They do not claim - claiming something implies having a sense of a right to that thing - but they take all the same. The result is that whereas in our world a conflict of interests among members of a common enterprise may lead people to become open adversaries who appeal to common rules of justice, in Nowheresville - the world without rights-consciousness - the same conflict leads people to become sneaky, treacherous adversaries-in-the-night. Nor would this picture change if we were to stipulate that the inhabitants of Nowheresville understand themselves as participants in a common enterprise - a family, or a sports team, or a University department, or a constitutive political community. For even participants in a common enterprise can be (illegitimately) discriminated against, or otherwise badly treated. 


The case of Nowheresville suggests two things: (a) an absence of rights-consciousness merely implies an absence of consciousness of oneself and others as combatants with competing claims, and not an absence of consciousness of oneself and others as combatants with competing interests; (b) an absence of rights-consciousness even with consciousness of oneself as a participant in a common enterprise does not suffice to diminish adversarial relations. 


Feinberg's next task is to show exactly which element of moral value is missing from Nowheresville. He says:

Having rights, of course, makes claiming possible; but it is claiming that gives rights their special moral significance. This feature of rights is connected in a way with the customary rhetoric about what it is to be a human being. Having rights enables us to "stand up like men," to look others in the eye, and to feel in some fundamental way the equal of anyone. To think of oneself as the holder of rights is not to be unduly but properly proud, to have that minimal self-respect that is necessary to be worthy of the love and esteem of others. Indeed, respect for others (this is an intriguing idea) may simply be respect for their rights, so that there cannot be the one without the other; and what is called "human dignity" may simply be the recognizable capacity to assert claims. To respect a person then, or to think of him as possessed of human dignity, simply is to think of him as a potential


maker of claims.

What is missing from the moral life of the members of the enterprise called Nowheresville is a sense of human dignity. 


Feinberg's picture of what is essential to seeing oneself as a rights-holder is significantly different from the traditional picture of rights-bearers confronting each other as contestants with competing claims. Whereas Feinberg's picture upholds consciousness of oneself as a rights-bearer as a positive ideal, the traditional picture suggests that it is a lamentable necessity. A better understanding of friendship and the circumstances of justice that prevail in friendship supports Feinberg's picture against the traditional one.


We saw in my depiction of the ideal family that there was potential for injustice, and hence for asserting claims, despite the family members' shared ends, common identity, and mutual knowledge. The reason for this, I suggested, was that each family member had an interest in pursuing her conception of the good and not merely in seeing it realized. In that particular case, however, another factor was also operative: a scarcity of resources. But if my suggestion is correct, there is room for rights and justice even when there is no such scarcity. Let me now clarify and support this idea.


Many claims of justice no doubt arise from our interest in protecting our conceptions of the good, or in getting our share of some scarce commodity. But there are at least three other independent interests that give rise to such claims, interests that would exist even if the world were to become a material and communal paradise. For these interests are rooted in the fact that we are numerically distinct individuals with our own perspectives and experiences, and this is not a fact that would change even if the circumstances usually thought of as the circumstances of justice were to change. As numerically distinct individuals we have, first, the interest already discussed in being the agents of our ends, in bringing about our (shared) conception of the good through our own actions, and not just in participating in the happy outcome regardless of how it is brought about.
 Second, as distinct individuals we have an interest in being seen and judged for what we are - i.e., an interest in fair judgment. And third, as distinct individuals we have an interest in a fair exchange of emotional and intellectual goods. A threat to any of these interests gives rise to claims of justice. But what could possibly threaten them in the absence of divergent ends or material scarcity? The answer is: our human finitude and fallibility.


Our fallibility and finitude manifest themselves in limited understanding, rationality, energy, memory, and attention. These limitations can lead to ignorance, or forgetfulness, or negligence, or insensitivity, or sloth, all of which are conditions whose existence (though not, indeed, extent) is independent of economic or political conditions. And these conditions constitute a potential threat to our interests and, thus, create the potential for injustice. So, for instance, we may do injustice by forgetting - or not ascertaining - the facts, or by adopting inappropriate criteria of judgment, or by drawing unwarranted conclusions from the data, or by making excessive emotional or intellectual demands. An individual who sees herself as a rights-bearer will see herself as a potential maker of claims in any of these situations. But these situations can arise in any human relationship, from the most distant to the closest relations of familial love and friendship. Indeed, in some ways such situations achieve their greatest urgency in intimate relationships, suggesting that justice is not only a feature, but a central feature, of friendship. The following sketch illustrates this point.


Zoe and Aleph are close friends with a common passion for cultivating new strains of tulips. They work together as well as alone, often sharing their results and their ideas, a practice they find beneficial to their work as well as intrinsically pleasurable. They also spend much of their leisure time together and are usually responsive to each other's emotional and intellectual needs. Sometimes, however, Zoe gets so absorbed in the task of experimenting with grafts and new techniques that she neglects her friend's legitimate expectations of companionship, and responds to his attempts to communicate with her impatiently. At other times, Aleph gets so excited by the result of a new method that he expects Zoe to adopt it uncritically, showing scant regard for her point of view or her judgment. There are also times when one or the other is sorely tempted to be paternalistic, to do what is good for the other even against the other's wishes, forgetting that a love that "recognizes the separateness of life and experience is guided by what individuals themselves would consent to."


Zoe and Aleph's relationship, like most real relationships, contains certain moral failures which they rightly see as forms of injustice. Close friendships like theirs involve interactions across a whole spectrum of concerns: leisure activities, relations with other friends, emotional and physical needs, shared tasks and financial burdens, and so on. Questions of a fair distribution of tasks and responsibilities can and do arise with respect to all of these concerns. Things would not go well for their relationship if it lacked reciprocity in beneficence, or if one of them assumed a disproportionate share of the responsibility for creating mutual understanding and care, for initiating joint projects, and for thinking of new ways to enrich their intellectual and emotional life together. The appropriate description of such a friendship would be that it fell short of a fair exchange of emotional, moral, and intellectual goods.


Considerations of non-distributive justice and, in particular, of justice in the frequent (implicit or explicit) judgments we make of one another, also arise with particular urgency in close friendships. Judgements of people's contributions to shared goals, or responsibility for undesirable consequences, or ability for various tasks, or of their motives or character traits, are part of normal human intercourse. The intensity and frequency of interactions among friends not only increases the frequency of such judgements, but also highlights the issue of their justice. For friends disclose intimate aspects of their selves to each other, trusting each other to see them as they are.
 This increases their vulnerability to each others' opinions, and this greater vulnerability in turn creates a greater burden of justice. This is at least one reason why, other things being equal, the injustice of an unjust act is greater the closer the friendship.
 And when it gets too great, the trust necessary to friendship is destroyed and the friendship falls apart.

 
It might be objected at this point that there is something awry about this picture of friendship, because justice and rights are inextricably linked to claims and thus to demands, and the language of demands is peculiarly ill-suited to friendship. Hence it is wrong to think of friendship as structured by justice and rights.
 But this conclusion surrenders too much, too quickly, to save the intuition that the language of demands is ill-suited to friendship: it should be possible to keep the baby without the bathwater.


Someone may try to do this by proposing that although there is justice in friendship, such "private justice" is not a duty, and hence not correlated with rights. This response is suggested by David Heyd's construal of Aristotle's notion of private justice. Private justice, he claims, must be understood as "supererogatory justice," rather than as a duty, because it exceeds the demands of legal justice, and is up to the individual to give or not.
 This argument, however, cannot suffice to banish duties and rights from friendship. For even though justice between friends is legally supererogatory, it is not - and cannot be - morally supererogatory. If, as a friend, Zoe owes it to Aleph to be understanding of his hopes and desires, then it is morally incumbent upon her to give Aleph this understanding, and Aleph has a right to expect such understanding. Hence we cannot construe the notion of justice between friends without recourse to the notion of their mutual duties or, therefore, of their rights. In short, if there is justice in friendship, then there are duties and rights in friendship. 
Yet it is true that the language of demands is ill-suited to friendship. What we must do, then, is break the link between rights and demands. Buchanan is surely right to point out that to claim something as a right is not "to request it as something one desires..."; but this does not imply, as he concludes, that to claim something as a right "is to demand it as one's due..."
 Perhaps the best support for this intuition comes from the fact that many of the things to which we have a right in friendship are things we cannot get in response to a demand - "cannot" in the sense that if it is only the demand that brings the response, what we get is not, after all, what we had a right to and wanted in the first place. For example, I have a right to expect that my friend give me more of her time than she gives to mere acquaintances, but to get it as the result of a demand would be self-defeating. For what I really want, and have a right to expect, is not simply that she give me more of her time, but that she do so because she wants to. And this is not something I can get simply as the result of a demand. Indeed, it may even be incoherent to suppose that emotions or attitudes can be had on demand, for their authenticity requires that they be spontaneous and "self-produced."


On the other hand, there is nothing either self-defeating or incoherent in the idea of having a right to expect certain emotions and desires in a friend. For if the friend really is a friend, these will already be among her dispositional properties, and the expectation will be simply that she exercise the reflective and imaginative skills that, typically, serve to actualize dispositional emotions and desires. Hence the idea that rights must - or even can - always be expressed as demands is simply false: there is a conceptual space between `requests' and `demands' that allows us to claim our rights without (unfriendly) demands or (conceptually confused) requests. So, e.g., when Zoe neglects Aleph, and is brusque in her manner with him, Aleph reminds Zoe that as a friend he has a right to expect more friendly treatment. When Aleph rides roughshod over Zoe's judgment, Zoe draws his attention to the fact that their friendship does not licence disrespect. Thus they make known what is due to them by making each other aware of their rightful expectations. 


In short, friendship necessarily involves justice and rights, but rights may be expressed - and pressed - in different ways: sometimes as demands, sometimes even as legal threats, but in friendship, typically, merely as reminders - gentle or forceful, matter-of-fact or emotional - of legitimate expectations and entitlements.
 A consideration of the divers ways in which rights-claims arise and are satisfied in friendship suggests a richer, more nuanced conception of rights - a conception that is more sensitive to the complex contours of our moral concerns, and allows a deeper appreciation of the importance of justice in our lives than the standard conception. 


The greater frequency and intimacy of interactions between friends also suggests that friendship does not lessen the need for justice, but merely changes its focus from `public' to `private' concerns. Hence if the political community were to become akin to a close friendship, it too would merely change the focus of justice, and not the amount.


In this section I have argued that the circumstances of justice are far more deeply rooted in the human condition than is generally recognized. They are rooted (1) in our human fallibility and finiteness, and (2) in our numerical distinctness which gives rise to the interests (i) in exercising our agency, (ii) in being seen and judged for what we are, and (iii) in a fair exchange of emotional and intellectual goods. These conditions exist even when individuals share all their final ends, have "the same affection and tender regard" for one another as they do for themselves, and live in a material paradise. Contrary to both the defenders and the critics of liberal justice, then, neither shared ends nor enhanced benevolence - nor both together - in a world of abundance can render justice useless or of minor importance. They would do this only if they were also to wipe out our fallibility and finiteness, or our numerical distinctness. The circumstances of justice are ubiquitous, and so justice must be of great concern to everyone, to friends and family no less than to strangers. Indeed, I have argued, far from rights and justice being irrelevant or antagonistic to friendship or community, they are partially constitutive of it. Hence, the IP thesis is false and communitarianism is not a cure for the undoubted malaise of liberal society. 


However, a modified form of the IP thesis, based on the distinction between private and public justice, may yet be defensible. To this thesis I now turn.   


IV.
THE POLITICAL PRIORITY OF JUSTICE AND PRIVATE COMMITMENTS


The basic structure of society, according to the liberal, must be just, and must be just before it is anything else. This means that justice must regulate the plans, policies, and rules of political and legal institutions. It also means that individuals must regulate their conceptions of the good by the principles of justice. This implies that conceptions of the good must be just not only towards members of some favored group - friends, family, or associates - but towards everyone. Thus the ideal liberal citizen must possess a developed ability for critical reflection on his conception of the good, and a willingness to revise it if it is unjust.
 In short, the ideal liberal citizen must be autonomous and impartial. It is true, of course, that even a commitment to a friendship or association requires such an ability and willingness - I would not be much of a friend or associate if I were incapable of critical reflection on my ends or bent on pursuing them regardless of the cost to my friends or associates. But since liberalism is concerned with a wider moral constituency, commitment to liberalism requires a greater autonomy and wider impartiality than does commitment to friends or associates. The IP thesis could then be reformulated in terms of the conflict between private and public justice, between the requirements of friendship and the requirements of a liberal polity. This reformulated IP thesis would state that friendship and the political priority of justice are inversely related because the autonomy and impartiality required by the latter undercut our commitments to friends. 


A liberal might respond by agreeing that autonomy and impartiality undercut our private commitments, but denying that this is a bad thing. Thus Stephen Macedo agrees that the requirement of liberal justice that we maintain a "critical detachment" from our private commitments, subordinating them to liberal norms, will lead to affections that are "broader but less intense or deep than pre-liberal ones...," yet he argues for such subordination and detachment all the same.
 But why should the subordination of private commitments to liberal justice, and a detachment from them in the service of such justice, make our affections less intense or deep? Certainly there is no logical inconsistency between such detachment and impartiality on the one hand, and depth of feeling on the other. There is, of course, a psychological tension between the two when the requirements of liberal justice clash with the requirements of friendship. But psychological tensions are not unique to liberalism: any public commitment, including, no doubt, commitment to communitarian structures, can conflict with commitment to family and friends, thus creating a psychological tension.
 


Communitarians might say that such a conflict would not arise in a communitarian society, because there the political community would be constitutive of the individual's very self. But even if we grant the possibility of such a community, this claim would save the day only on the obviously false assumption that there cannot be conflicts within the self. So the only possible remaining criticism of liberalism on this issue of public-private conflict must be that such conflict is more frequent in a liberal society than it would be in a communitarian society. But this criticism awaits some showing of what principles and measures communitarians would use to minimize such conflict. On the face of it, at least, commitment to liberal justice appears to require much less political intervention in our lives, and thus to create much less conflict, than would commitment to a constitutive political community.


In any case, liberalism does not dictate that whenever there is a conflict the requirements of public justice - the commitment to uphold just institutions, and respect the rights of all - should take precedence over the requirements of friendship, no matter how weighty the demands of the latter or how slight the claims of the former.
 Liberalism is only a political theory, which must be justified within a comprehensive moral theory. How far, and when, public commitments should override private ones is a question for a comprehensive theory of morality to answer (although it is probably not a question that can be answered with any great specificity by any theory). What liberalism can and must do, as a component of such a comprehensive theory, is to recognize the importance of private commitments, and show ways of minimizing conflict between public and private commitments and safeguarding the latter. 


To appreciate the contributions made by liberal vis-a-vis illiberal societies in this respect, it would be instructive to remind ourselves of some social and legal structures of illiberal societies that served and serve as powerful obstacles to private commitment. For instance: interference from extended families or neighborhoods, caste and class barriers, feudal loyalties, legalized inequality between men and women, laws that allow men to divorce their wives by uttering the word `talaq' three times, or political structures that demand total allegiance to the state. By either preventing the imposition of such social and legal constraints and inequities, or diminishing or freeing us of them, liberal rights and rules have freed us from powerful constraints on private commitments. They have also provided ways of preserving old commitments and constituting new ones.


The most obvious legal device for creating a new commitment is, of course, the marriage contract, although this in itself is not a quintessentially liberal device.
 There are, however, quintessentially liberal ways of contributing to the creation of private commitments. One way is by creating social and economic conditions which, in turn, are instrumental to the creation of psychological and moral attitudes essential to friendship. Legal equality for women, for example, can bring about a sense of equality and mutual respect, and thus friendship, between the sexes. According to Mary Shanley, Mill's fundamental concern in The Subjection of Women was not legal equality as such, but rather the marital friendship that it would help bring about.
 Mill believed that marital friendship would create, in his words, "a school of genuine moral sentiment," liberating both men and women from their warped consciousness. This in turn, he argued, would lead to an enhancement of the quality of public life. Hence a liberal polity must aim, among other things, at promoting the conditions under which friendship can flourish.


Another way legal rights contribute to the creation of private commitments is by providing protection "[for] new beginnings and for moral initiatives which challenge existing affections..."
 Waldron's fascinating discussion of Romeo and Juliet illustrates the tragedy that can result from living in a world that provides no such protection. The Verona the young lovers inhabit offers no safe, reliable structures for actions that defy existing affections and disaffections created by the warring Capulets and Montagues. The series of misfortunes that befalls Juliet and Romeo, culminating in their deaths, is not the work of chance or fate, but the near-inevitable result of the absence of a framework of legal rights, a framework that allows people in liberal societies to co-ordinate their actions and expectations and forge new commitments.


There are also quintessentially liberal ways of preserving existing commitments. Consider, for instance, the spousal privilege of confidential communication, which protects private communications between spouses as intimates (but not communications made in the presence of a third party, or between spouses as business partners or criminal co-conspirators). The rationale behind this privilege is that privacy of communication is essential for fostering and maintaining trust and friendship between spouses as intimates, and that public policy should be concerned to protect the conditions of trust and friendship.
 The spousal privilege of confidential communication, like other privileges of confidential communication, may or may not be compatible with the interests of criminal justice. But it is, I think, justifiable as a recognition of the individual's legitimate interest in protecting her private commitments. Thus the spousal privilege of confidential communication is an expression of the quintessentially liberal impulse to limit state power to protect the individual's sphere of privacy. 


Existing legal devices for protecting community and commitment also offer great potential for creative re-deployments. A novel proposal for such a re-deployment is Schoeman's proposal that the privilege of confidential communication be extended to cover private communications between all intimate friends.
 If this were done, it would further reduce the incidence of moral conflict between the demands of private and public commitment, and enable friends to avoid the painful dilemma of either betraying a trust or perjuring themselves.

V.
CIVIC FRIENDSHIP IN LIBERAL SOCIETY


Communitarians might now concede that liberal rights and limitations on state power do play a crucial creative and sustaining role for private commitments. But they might still complain that the quality of liberal civic friendship remains a poor thing. So, for example, Alasdair MacIntyre complains that liberal society exhibits "at best that inferior form of friendship which is founded on mutual advantage," as contrasted with the superior form of friendship envisioned by Aristotle for the ideal polis.
 MacIntyre's dismissive attitude towards "advantage-friendship" may be motivated by the suspicion that such friendship is just mutual commerce by another name. Any friendship worth the name must involve mutual good will and well-wishing and, as part of this good will and well-wishing, some interest in the qualities of mind and character of the friend. And MacIntyre might think that a so-called advantage-friendship does not have these features. 


But is this true? Do not the citizens of a liberal polity exhibit a general mutual good will and interest in the character of their fellow-citizens? In "Political Animals and Civic Friendship" John Cooper argues that they do.
 For example, he argues, the typical American takes pride in the qualities of mind and character of American industrialists or writers or workers, and feels injured by news of a major wrongdoing by a prominent figure in government or industry or the arts.
 On the other hand, Cooper points out, similar qualities and acts by prominent figures in foreign countries do not evoke such personal reactions.
 Nevertheless, there is no doubt that the quality of civic friendship in the American polity leaves much to be desired. But the proper model for it cannot be the superior form of friendship that MacIntyre claims to find in the polis, at least if by "superior form" he means Aristotle's character-friendship. For such a friendship, according to Aristotle, can exist only between people of good character, whereas the polis is inhabited by individuals of all kinds of character. So a superior form of civic friendship in a polis, as in the modern liberal state, can only be an improved form of advantage-friendship. And to achieve this, what the liberal state must aspire to - if my analysis of the relationship between justice and friendship is correct - is a "more perfect" system of rights and justice, rather than a constitutive political community. 

VI.
CONCLUSION


In this paper I have argued for the following claims: 

1.
The circumstances of justice exist in all human relations, from the most distant to the closest, because these circumstances are a function of our fallibility and finiteness combined with the interests arising from our numerical distinctness. Contrary to the IP thesis, rights and justice are not inversely related to friendship and community but, rather, are part of their very structure. Friendship and community change the focus of justice from public to private concerns but do not lessen the need for it. Attention to the way that rights-claims arise and are satisfied in friendship shows the constructive role that rights and justice play in our lives, revealing the common picture of rights-bearers as combatants with competing claims as distorted and incomplete.

2.
Although commitment to liberal justice can conflict with our private commitments, it is not inconsistent with them. And even where there is a conflict liberal theory as such does not - and cannot - dictate that the public commitment ought always to override the private. Moreover, by comparison with illiberal societies, liberalism provides impressive resources for minimizing conflict between public and private commitments, and for safeguarding the latter. 

3.
Modern liberal society does exhibit civic friendship, but undoubtedly there is much room here for improvement. The way to achieve this, however, is not by driving out rights and justice, but by forging a better system of rights and justice.


I shall close by drawing attention to a little noticed feature of liberal justice. The commitment to protecting the individual's sphere of liberty and privacy, when doing so is consistent with the commitment to just institutions, is an essential feature of liberal justice. But, as illustrated by the spousal privilege of confidential communication, one criterion for deciding when such protection is so consistent is the importance of the individual's private commitments themselves. In other words, the demands of public justice are themselves partly limited by the demands of private justice. In using this criterion, the practice of liberal politics shows its recognition of a truth insufficiently reflected in its theory, namely, that far from liberal justice being indifferent to our private commitments, an essential part of its political task is to delimit the sphere of public justice by the requirements of these very commitments.*
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