
Questions that must be answered to defend against a charge of adverse impact 

 

 

 
Job Related? 

See Uniform 

Guidelines for what 

constitutes evidence 

Evidence of Adverse 

Impact? 

• 4/5ths rule 

• 2 SD rule 

Test Fairness? 

Cleary model white 

paper (hot dogs on 

sticks) 

Other Fair, Job Related Tests with < AI? 

Hire an expert to do a literature review.   

NO NO NO NO 

YES YES YES 

YES 

The firm can use 

the test and not be 

guilty of violating 

Title VII of the 

1964 Civil Right Act 

The firm can use 

this test even 

though it has 

adverse impact and 

not be guilty of 

violating Title VII of 

the 1964 Civil Right 

Act 

The firm is guilty of 

violating Title VII of 

the 1964 Civil 

Rights Act 

The firm is guilty of 

violating Title VII of 

the 1964 Civil 

Rights Act 

The firm can use 

alternate test even 

though it may have 

adverse impact (as it 

still will have less AI 

than the first test 

being considered) and 

not be guilty of 

violating Title VII of 

the 1964 Civil Right 

Act 


